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In this matter we conclude a party who is absent at the
time of a search of his home neverthel ess has a sufficient
privacy interest in the prem ses to assert a knock-notice
violation. However, we also conclude that, under the

circunstances of this case, the police officers executing a



search warrant on defendant’s home substantially conplied with
t he knock-notice requirenments of Penal Code section 1531
despite failing to wait a sufficient time before entering to
permt any occupant therein to respond. Consequently, the
search was not unreasonable within the meaning of the Fourth
Amendnent .

Fol |l owi ng deni al of his suppression notion, defendant
pl eaded guilty to possession of marijuana for sale (Health &
Saf. Code, 8§ 11359) and was placed on three years’ probation.
He appeal s challenging only the denial of his suppression

notion. (Pen. Code, § 1538.5, subd. (m.) W affirm

FACTS AND PROCEDURAL HISTORY?

Def endant |ived at 5884 Sequoia Court in Rocklin,
California, with his fiancée, Elizabeth Cunnagin, and their
five-year-old daughter. On the evening of Decenber 8, 1997,
Cunnagin had to study for finals in her nursing classes and
def endant took the couple’s child to a baby sitter. Defendant
left around 7:00 or 7:15 p.m and was expected to return in
hal f an hour.

Whi | e defendant was away, five Placer County Sheriff’s
Deputies served a search warrant on the residence. They
opened a wooden gate and wal ked up to the front door. A

deputy knocked on the door and announced “Sheriff’s

1 The facts are taken fromthe transcript of the hearing on
def endant’ s notion to suppress evidence (Pen. Code, 8 1538.5).



Departnent, search warrant, we denmand entry.” Hearing no
response, he knocked and gave notice again. There was still
no response. Another deputy tried the door handl e and,
finding the door unl ocked, opened it slightly. The deputies
entered together. They estimated 15 to 20 seconds had el apsed
between their first knock and their entry.

The deputies found Cunnagin sitting on or getting up from
a couch in the living room She was surrounded by books and
papers and appeared to be doi ng honework. According to the
of ficers, nmusic was playing, but not loudly; it was not
audi bl e fromoutside.2 There was a dog present, probably in
t he garage, which the deputies put in a bathroom so they coul d
conduct the search w thout distraction.

Cunnagin testified she did not hear the deputies open the
gate to the residence and did not hear a knock or announcenent
before the deputies entered. The first thing she heard was
the click of her front doorknob. The deputies seized,
handcuf f ed, and questi oned Cunnagi n, but did not arrest her.
No contraband was found in the house, but marijuana was found
in the garage.

Def endant returned hone and opened his garage door to

find three deputies inside conducting a search. He was placed

2 cunnagi n deni ed she had nusic playing, insisting she needed
silence to study. The trial court made no factual finding as
to this conflict in the evidence.



in custody and thereafter charged with possession of marijuana
for sale. (Health & Saf. Code, § 11359.)

Def endant noved to suppress the evidence obtained in the
search of his residence on the ground the deputies violated
Penal Code section 1531, rendering the subsequent search
“unr easonabl e” under the Fourth Amendnent to the United States
Constitution. The trial court denied the notion, concl uding
def endant’ s absence fromthe residence deprived him of the
right to challenge the alleged knock-notice violation. At
def endant’ s request, the court went on to rule that 15 to 20
seconds was not |ong enough for the deputies to have waited to
sati sfy the knock-notice requirenment under the circunstances
pr esent ed.

Def endant thereafter pleaded guilty to the charged

of fense and was placed on three years’ probation.

DISCUSSION

Def endant’ s Right to Chall enge
t he Knock-Notice Violation

The United States Suprene Court has declared as a matter
of federal constitutional law. “[T]he comon-|aw knock and
announce principle forms a part of the Fourth Anmendnment
reasonabl eness inquiry.” (WIlson v. Arkansas (1995) 514 U. S.
927, 930 [131 L.Ed.2d 976, 980] (Wlson).) Long before
Wl son, the California courts had applied a Fourth Anendment

standard to knock-notice questions. (Duke v. Superior Court



(1969) 1 Cal.3d 314, 325; Greven v. Superior Court (1969) 71
Cal . 2d 287, 290; People v. Gastelo (1967) 67 Cal.2d 586, 588-
589; see People v. Rosales (1968) 68 Cal.2d 299, 304-305 [ Pen.
Code, § 844 (arrest warrants)].)

Under the Fourth Amendnent, a person may chall enge the
legality of a search or seizure only if he can show a personal
interest in the privacy of the place searched or the item
sei zed; he may not vicariously challenge the alleged violation
of another’s interests. (Rakas v. Illinois (1978) 439 U. S
128, 132-138 [58 L.Ed.2d 387, 393-398] (Rakas).) California
follows the Rakas rule. (Cal. Const., art. I, 8§ 28(d); In re
Lance W (1985) 37 Cal.3d 873, 879.)

I n assessing a defendant’s right to challenge a
particul ar Fourth Amendnent violation, it is useful to
consider the interests sought to be protected by the rule at
issue. California courts have identified the follow ng
rational e for knock-notice: “*(1) The protection of the
privacy of the individual in his home [citations]; (2) the
protection of innocent persons who may al so be present on the
prem ses where an arrest is nmade [citation]; (3) the
prevention of situations which are conducive to viol ent
confrontati ons between the occupant and individuals who enter
his honme wi thout proper notice [citations]; and (4) the
protection of police who m ght be injured by a startled and
fearful householder.’”” (People v. Peterson (1973) 9 Cal. 3d
717, 723; People v. Aguilar (1996) 48 Cal.App.4th 632, 637.)

The United States Suprenme Court in WIson stressed an



addi tional factor not spelled out in the California rationale
but lying at the root of the knock-notice rule in English
common |law. the | aw s abhorrence of the unnecessary
““destruction or breaking of any house . . . .’” (WIson,
supra, 514 U. S. at p. 931 [131 L.Ed.2d at p. 981].)

We are aware of no post-WIson California decisions which
have consi dered an absent party’ s right to challenge a knock-
notice violation under the Fourth Amendnent. However, at
| east three sister-state decisions have considered the issue.
Of these, Mazepink v. State (1999) 336 Ark. 171 [987 S.W 2d
648] (Mazepink) is the nost persuasive.3 In Mazepink, the
Arkansas Supreme Court held squarely in reliance on Wl son and
the United States Supreme Court’s prior definition of
“legitimte expectation of privacy” (Rakas v. Illinois, supra,
439 U. S. 128 [58 L.Ed.2d 387]), that a defendant who was

absent when the police searched his residence neverthel ess had

3 OF the other two out-of-state decisions, Com v. Carlton
(1997) 549 Pa. 174 [701 A . 2d 143] involved a defendant who
produced evidence showi ng he used the searched residence as
hi s address and the court concluded he had denonstrated the
requi site privacy interest to raise a knock-notice claim
However, the court based this holding on Pennsylvania | aw

wi t hout discussing WIlson or the Fourth Amendnent. (Com v.
Carlton, supra, 701 A 2d 143 at pp. 179-180 [701 A.2d at pp.
145-146].) |In Righter v. State (Del. 1997) 704 A 2d 262, the
def endant lived in his nother’s apartnment but did not own it,
pay rent, or do mmi ntenance and the court concluded he had no
“property interest” sufficient to allow himto raise a knock-
noti ce challenge. The defendant had conceded his absence from
the residence at the time of the police entry deprived hi m of
any other basis for claimng a Fourth Amendment viol ation.
(Id. at pp. 266-267.)



the requisite privacy interest to raise a knock-notice claim
The Mazepink court first quoted the Rakas di scussion of what
constitutes a legiti mte expectation of privacy:
“‘“Legitimtion of expectations of privacy by |aw nust have a
source outside of the Fourth Anendnent, either by reference to
concepts of real or personal property |law or to understandi ngs
that are recogni zed and permtted by society. One of the nmain
rights attaching to property is the right to exclude others,
[citation] and one who owns or lawfully possesses or controls
property will in all likelihood have a legitinate expectation
of privacy by virtue of this right to exclude.’” (Mzepink,
supra, 987 S.W2d at p. 651, quoting Rakas, supra, 439 U S. at
p. 143, fn. 12 [58 L.Ed.2d at p. 401].) The court then
reasoned that in |ight of Rakas the defendant had a legitimte
expectation of privacy in his residence regardl ess of whether
he was there when the police arrived: “It seens irrelevant
under these circunstances that Mazepi nk was not actually
present at the tine of entry; his standing to seek excl usion
of the evidence obtained after the search is grounded in his
right to exclude others and to be free fromillegal police

i nvasion of his privacy in his residence. Furthernore,

Mazepi nk’s |l egiti mte expectation of privacy in his residence
enconpasses the right to expect not only privacy for hinself,
but for his famly and invitees, including [the persons who
were present at the time of entry].” (Mazepink, supra, 987
S.W2d at p. 652.) The court also noted that on the facts of

the case the “destruction of property” factor described in



W I son gave the defendant an additional claimto standing

because the police had forced entry into his house, damagi ng

the property. (Mazepink, supra, 987 S.W2d at pp. 651-652.)
Here, as in Mazepi nk, defendant had a legitimte

expectation of privacy “grounded in his right to exclude

others[,] to be free of illegal police invasion of his privacy
in his residence . . . [and] to expect not only privacy for
hi msel f, but for his famly and invitees . . . .” (Mazepink

supra, 987 S.W2d at p. 652; see also Peterson, supra, 9
Cal .3d at p. 723 [Purposes of knock-notice include “the
protection of innocent persons who may al so be present on the
prem ses where an arrest is made . . . .”.) Defendant had a
sufficient personal interest in the safety of the nother of
his child, who was present when the officers entered his
residence, to allow himto challenge the node of entry.
Furthernmore, defendant has a right to be protected from
t he unnecessary destruction of his property. O course, in
Mazepi nk, the police literally broke into the defendant’s
home. However, the |level of defendant’s protected interest in
t he prem ses does not depend on the fortuity of whether the
police actually break down his door (see Rosal es, supra, 68
Cal .2d at p. 303; People v. Hobbs (1987) 192 Cal . App. 3d 959,
965-966 [entry through unl ocked but closed door is a
“breaki ng” under Penal Code section 1531]), just as his right
to assert the gamut of privacy interests in his residence
under the Fourth Anmendnent does not depend on the fortuity of

whet her he happens to be present when the police arrive.



The People cite three federal appellate decisions which
hel d or suggested that parties not present when the police
search their residences may not assert a violation of the
federal “knock and announce” statute (18 U.S.C. 8§ 3109). (See
U.S. v. Zerneno (9th Cir. 1995) 66 F.3d 1058, 1062 (Zerneno);
U.S. v. Valencia-Roldan (9th Cir. 1990) 893 F.2d 1080, 1081,
fn. 1 (Valencia-Roldan); United States v. DeLutis (1st Cir.
1983) 722 F.2d 902, 908 (DeLutis).) However, these |ower
federal court decisions are not binding on this court (People
v. Neer (1986) 177 Cal.App.3d 991, 1000-1001) and, in light of
W | son, are not persuasive.

Furthernmore, DelLutis and Val enci a- Rol dan predate W/ son
and do not consider the defendants’ clains in |ight of the
Fourth Amendment. (Val enci a-Rol dan, supra, 893 F.2d at p.
1081, fn. 1; DeLutis, supra, 722 F.2d at p. 908.) Zerneno,

t hough published after Wlson, equally fails to consider the
Fourth Amendnment’s reasonabl eness test. (Zerneno, supra, 66
F.3d at p. 1062.) Finally, none of the decisions is
persuasi ve even in |light of pre-WIlson | aw.

DeLutis, the earliest of the cited decisions, relies on a
rationale for the federal “knock and announce” statute which
is less conprehensive than the California courts’ rationale
for Penal Code section 1531, which is grounded in Fourth
Amendnent concerns. (DelLutis, supra, 722 F.2d at p. 908;
conpare Sabbath v. United States (1968) 391 U.S. 585. 589 [20
L. Ed. 2d 828, 833] [18 United States Code section 3109 s

pur poses are to protect the “individual’s right of privacy in



his hone” and “to safeguard officers”], with Peterson, supra,
9 Cal.3d at p. 723 [The purposes of knock-notice additionally
include “the protection of innocent persons who may al so be
present on the prem ses where an arrest is made” and “the
prevention of situations which are conducive to viol ent
confrontati ons between the occupant and individuals who enter
his hone wi thout proper notice”].) DelLutis’s statutory
rationale also fails to nention the law s desire to safeguard
resi dents agai nst the unnecessary destruction of their
property. (Cf. WIson, supra, 514 U S. at p. 931 [131 L.Ed.2d
at pp. 980-981].)

Val enci a- Rol dan, the second in time of the cited
deci sions, offers no reasoning or authority for its hol ding,
nmerely asserting it baldly in a footnote. (Val encia-Rol dan,
supra, 893 F.2d at p. 1081, fn. 1.) Finally, Zerneno relies
exclusively on DelLutis and Val enci a- Rol dan and provi des no
addi tional analysis. (Zernmeno, supra, 66 F.3d at p. 1062.)

For all the above reasons, we conclude defendant had a
reasonabl e expectation of privacy in the residence searched

sufficient to allow himto assert a knock-notice violation.

Knock-Notice Violation

Def endant contends the trial court correctly concl uded

the officers waited an unreasonably short tinme before entering

10



the residence.4 He further contends neither the inevitable

di scovery rule nor the independent source rule provides a
basis for avoi ding suppression of the evidence seized fromhis
resi dence.® Because we disagree with defendant’s first
contention, it is unnecessary to consider the other. As we
shal | expl ain, any knock-notice violation, under the

ci rcunst ances presented, did not render the subsequent search
unreasonable within the nmeaning of the Fourth Amendnent.

In reviewing a trial court’s ruling on a notion to
suppress, we defer to the trial court’s findings of fact, both
express and inplied, if supported by substantial evidence. W
t hen i ndependently apply the pertinent legal principles to
those facts to determne, as a matter of |aw, whether there
has been an unreasonabl e search or seizure. (People v.

M randa (1993) 17 Cal . App.4th 917, 922.)
Penal Code section 1531 provides: “The officer may break

open any outer or inner door or w ndow of a house, or any part

4 Following briefing on appeal, we directed the parties to
submt supplenental letter briefs on the follow ng: *“The
trial court found that the officers waited approximately 15 to
20 seconds fromthe first knock and announcenent at
defendant’ s door to the nonent they entered his residence.
Under the totality of the circunstances, did the trial court
err by concluding as a matter of law that this was an
unreasonably short time to wait before entering?”

5> W al so requested supplenental letter briefs on whether
assum ng a knock-notice violation, the evidence seized at the
resi dence was a suppressible fruit of that violation or

whet her the evidence woul d have been di scovered anyway.

11



of a house, or anything therein, to execute the warrant, if,
after notice of his authority and purpose, he is refused

adm ttance.” Entry through an unl ocked but closed door is a
“breaking” within the meaning of this statute. (Rosales,
supra, 68 Cal.2d at p. 303.) An unreasonable delay in
respondi ng to a knock and announce is tantamount to a refused
adm ttance. (People v. Elder (1976) 63 Cal.App.3d 731, 739.)

The trial court made two findings of fact pertinent to
this matter: (1) the officers waited 15 to 20 seconds after
first knocking before entering the residence, and (2) the
of ficers had no reason to believe there was anyone present in
the residence at the time of entry. Inplicit in these express
findings is an additional finding that the officers did in
fact knock and announce their presence and purpose before
entering. These findings are supported by substanti al
evidence. Fromthe foregoing, the trial court concluded there
had been a violation of knock-noti ce.

In light of the trial court’s factual findings, its
determ nation of a knock-notice violation is necessarily
prem sed on the length of tinme the officers waited before
entry. In effect, the court concluded a 15 to 20 second
del ay, under the circunstances, did not anount to a refused
adm ttance, i.e., the officers did not give the occupant a

sufficient tine to respond.

12



Assuming the trial court was correct in this regard, the
inquiry does not end there.® “Pursuant to article |, section
28, of the California Constitution, a trial court may excl ude
evi dence under Penal Code section 1538.5 only if exclusion is
mandated by the federal Constitution.” (People v. Banks
(1993) 6 Cal.4th 926, 934.) Exclusion is mandated under the
federal Constitution only if the search or seizure was
unreasonable in light of the totality of the circunstances
presented. (See Ohio v. Robinette (1996) 519 U S. 33, 39 [136
L. Ed. 2d 347, 354-355].)

Al t hough a violation of knock-notice could render a
search unreasonable within the neani ng of the Fourth Amendnent
(see Wl son, supra, 514 U S. at p. 930 [131 L.Ed.2d at p.
980] ), not every technical violation will have this effect
(Peopl e v. Tacy (1987) 195 Cal . App. 3d 1402, 1415-1416).
California appellate courts have recogni zed the concept of
substantial conpliance in appropriate circunmstances. (See
Peopl e v. Jacobs (1987) 43 Cal.3d 472, 482-483.)

““Substantial conpliance neans “‘actual conpliance in respect
to the substance essential to every reasonabl e objective of
the statute,’” as distinguished from‘nere technical

i nperfections of form’”’ (Jacobs[, supra,] 43 Cal.3d [at p.]

6 Because the trial court found defendant did not have a
sufficient privacy interest in the premses to permit himto
seek suppression of the evidence, it had no reason to consi der
whet her suppressi on was an appropri ate renedy under the

ci rcumnmst ances.

13



483 [ 233 Cal .Rptr. 323, 729 P.2d 757], italics in original.)
The essential inquiry is whether under the circunstances the
policies underlying the knock-notice requirenents were served.
(I'bid.)” (People v. Trujillo (1990) 217 Cal.App.3d 1219,
1227.)

I n Tacy, supra, 195 Cal. App.3d 1402, police officers
approached an apartnent to serve a search warrant. The front
door of the apartnment was open and only a screen door
separated the officers fromthe occupants. The officers were
dressed in police clothing and one or nore had guns drawn.
They made eye contact with a resident |lying on a couch,
identified themsel ves and inforned the resident of the warrant
and their intent to search the residence. They directed the
occupant to remain on the couch and entered. (1d. at pp.
1406- 1407.) Under these circunstances, and despite the
failure of the officers either to knock or to allow the
occupant an opportunity to admt them the court found
substantial conpliance with the knock-notice requirenent.

(Id. at p. 1421.) According to the court, any invasion of
privacy was m nimal and the purposes underlying the knock-
notice requirement were in no way frustrated. (lbid.)

In Trujillo, supra, 217 Cal.App.3d 1219, six officers
approached the door to a residence to execute a search
warrant. One officer knocked four tinmes and announced, “‘ San

Jose police, we have a search warrant.’” He heard novenment
i nside but there was no response to the knock. He knocked

again and, 18 seconds after the first knock, kicked in the

14



door. (ld. at p. 1224.) The court concluded the officers had
not waited a sufficient time to constitute a refused

adm ttance under the circunstances. (ld. at pp. 1226-1227.)
However, the court also found there had been substanti al
conpliance with the knock-notice requirenment. The court
expl ai ned that the dual policies of the knock-notice

requi rement — to prevent injury to police or citizens and to
protect privacy interests — were served under the
circunstances presented. (1d. at pp. 1227-1228.) According
to the court: “[Under all the circunstances, the police

del ayed entry | ong enough after knocki ng and announci ng

t hensel ves and their purpose to protect defendant’s reduced
expectati on of personal privacy, even though the delay was not
| ong enough to ampbunt to an inplicit refusal of entry.” (1d.

at p. 1228.)7

7’ The dissent argues Tacy and Trujillo are inapposite because,
in both cases, the officers were aware sonmebody was inside
when they forced entry. According to the dissent, this matter
is controlled by People v. Jeter (1983) 138 Cal . App. 3d 934,
because there, as here, the police were not aware anyone was
present when they entered. (Jeter, supra, 138 Cal.App. 3d at

pp. 16-137.) The dissent’s analysis — |ining up the prior
cases and deciding which one is closest factually — suggests
an unwi | lingness to confront the |legal principles at issue.

In Jeter, the court merely concluded the officers violated
section 1531 when they knocked and announced, waited a “‘few
seconds,’” knocked and announced again, waited five or ten
seconds’” and then entered. The court applied the pre-WIson
California rule that a violation of section 1531 al one renders
t he search unreasonabl e under the Fourth Amendnent. (Jeter,
supra, 138 Cal.App.3d at p. 938.) The court did not consider
any other factors in assessing reasonabl eness of the search

[ Conti nued]
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The concept of substantial conpliance, as reflected in
the foregoing cases, is consistent with general principles of
Fourth Amendnment anal ysis. As explained previously, the
federal high court held in Wlson that a violation of knock-
notice is part of the reasonabl eness inquiry under the Fourth
Amendnent. (514 U S. at p. 930 [131 L.Ed.2d at p. 980].)
There, police officers arnmed with a warrant opened the
unl ocked screen door of the defendant’s residence and entered
while identifying thenselves and stating they had a warrant.
The state trial court denied the defendant’s suppression
notion, and this was affirmed on appeal. (1d. at p. 930 [131
L. Ed.2d at p. 980].) However, the United States Suprene Court
reversed, explaining: “Qur own cases have acknow edged t hat
the common-1 aw principle of announcenent is ‘enbedded in
Angl o- Anerican law,’ [citation], but we have never squarely
held that this principle is an elenent of the reasonabl eness
i nquiry under the Fourth Amendnment. W now so hold. G ven
t he | ongstandi ng conmon-| aw endorsenent of the practice of
announcenent, we have |little doubt that the Framers of the
Fourt h Amendnent thought that the nethod of an officer’s entry

into a dwelling was anong the factors to be considered in

and did not discuss substantial conpliance. Cases are not
authority for propositions not considered therein. (MKeon v.
Mercy Heal thcare Sacranento (1998) 19 Cal.4th 321, 328.)

Under both the substantial conpliance doctrine and, as we
shal | expl ain, proper Fourth Anendnent analysis, the dissent’s
reliance on Jeter is m spl aced.

16



assessing the reasonabl eness of a search or seizure.” (1d. at
p. 934 [131 L.Ed.2d at p. 982].)

In Richards v. Wsconsin (1997) 520 U.S. 385 [137 L. Ed. 2d
615] (Richards), the court reiterated that knock-notice is a
part of the reasonabl eness inquiry of the Fourth Amendnent.
The W sconsin Suprene Court had concluded police officers are
never required to knock and announce when executing a search
warrant in a felony drug matter because of the inherent risks
and the potential for destruction of evidence. (520 U S. at
p. __ [137 L.Ed.2d at pp. 621-622].) 1In rejecting this per
se approach, the federal high court explained the
circunstances of a given search may nullify the concerns
expressed by the Wsconsin Suprenme Court: “[While drug
i nvestigation frequently does pose special risks to officer
saf ety and the preservation of evidence, not every drug
investigation will pose these risks to a substantial degree.
For exanple, a search could be conducted at a time when the
only individuals present in a residence have no connection
with the drug activity and thus will be unlikely to threaten
of ficers or destroy evidence. O the police could know that
t he drugs being searched for were of a type or in a |ocation
that made them i npossible to destroy quickly. 1In those
situations, the asserted governnental interests in preserving
evi dence and nmintaining safety may not outweigh the
i ndi vi dual privacy interests intruded upon by a no-knock

entry.” (520 U.S. at p. _ [137 L.Ed.2d at p. 623].)

17



“As Richards makes clear, W/Ison neither announced an
absol ute knock-and-announce rul e nor created categorical
exceptions to the rule for felony drug cases.” (Aponte Matos
v. Toledo Davila (1st Cir. 1998) 135 F.3d 182, 190.) The
court held only that a knock-notice violation “is part of the
Fourt h Amendnment inquiry--not the end of it.” (U S. v. Fields
(2d Cir. 1997) 113 F.3d 313, 323.)

I n Rodriguez v. Superior Court (1988) 199 Cal . App. 3d
1453, the court considered whether a violation of Penal Code
section 1533, which requires a showi ng of good cause for
inclusion in a search warrant of a provision for nighttine
service, requires suppression. Earlier decisions so held.
(See Tuttle v. Superior Court (1981) 120 Cal . App.3d 320, 332;
People v. Watson (1977) 75 Cal. App.3d 592, 597-600.) However,
in light of article I, section 28(d) of the state Constitution
and existing federal law, the court held suppression is not
mandat ed. (Rodriguez v. Superior Court, supra, 199 Cal. App. 3d
at p. 1469.) Rather, considering the violation of the
ni ghttinme service requirement in light of the totality of the
circunstances, the court concluded: “Nothing in the record
bef ore us suggests anythi ng unreasonable in the nighttinme
search of the . . . residence beyond the statutory violation
in executing the warrant at approximtely 10:30 p.m, and we
t herefore conclude the evidence seized in that search need not
be excluded.” (1d. at p. 1470.)

In the present matter, although there was a technica

violation of the knock-notice requirenent in that the officers

18



did not wait a sufficient time before entering, the essenti al
Fourth Amendment inquiry is whether, under the totality of the
circunst ances, the policies underlying the knock-notice

requi rement have neverthel ess been served. (Trujillo, supra,
217 Cal . App.3d at p. 1227.) As indicated previously, the

pur poses underlying the knock-notice requirenent have been

identified as (1) the protection of the privacy of the

i ndividual in his home; (2) the protection of innocent persons
who nmay al so be present on the prem ses where an arrest is
made [citation]; (3) the prevention of situations which are
conduci ve to violent confrontations between the occupant and
i ndi vi dual s who enter his honme wi thout proper notice; and (4)
the protection of police who m ght be injured by a startled
and fearful househol der.” (Peterson, supra, 9 Cal.3d at p.
723; see also Aguilar, supra, 48 Cal.App.4th at p. 637.)

Anot her rel evant consideration is the |aw s abhorrence of the
unnecessary destruction of private property. (WIson, supra,
514 U.S. at p. 931 [131 L.Ed.2d at p. 981].)

Under the facts of this case, none of these policy
concerns is inplicated. The officers approached the front
door of the residence and knocked and announced their presence
and purpose twice. They waited 15 to 20 seconds before
proceedi ng further. They turned the handle on the unl ocked
door and opened it slightly before opening it all the way and
entering. The officers did not rush the occupant or destroy
property. There is nothing in the record to suggest either

t he occupant or the officers was ever at risk.
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““To the extent that the [knock-notice] rule prevents
violence, its utility is exhausted when the actual
announcenent is made. . . . [9Y] The interest in preventing
t he unnecessary destruction of private property is clearly not
present when officers enter through an unl ocked door.

[f] . . . The sinple fact is that a homeowner has no right
to prevent officers armed with a warrant . . . fromentering
his home. At the nost, the “refusal of adm ttance”

requi renent gives hima few nonents to deci de whet her or not
he will open the door hinmself. [Citation.] [1]

[L]ittle, if anything is gained by permtting the occupant to
open the door to an entry that he cannot legally resist.’”
(People v. Unhler (1989) 208 Cal.App.3d 766, 770, quoting
United States v. Bustamante-Ganez (9th Cir. 1973) 488 F.2d 4,
11-12].)

While 15 to 20 seconds m ght be too short of a wait for
“a house of gargantuan proportions” or a search “during a tinme
normal |y associated with sl eeping” (see Elder, supra, 63
Cal . App. 3d at p. 739), here the residence was only 1,500 to
1,800 square feet in size and the search occurred in the early
evening. “If an acknow edging voice fromw thin had
responded, 20 seconds may have been too short a tinme to wait.”
(I'bid.) However, the officers here heard nothing: no sound
of feet approaching the door and no voice suggesting a
response was forthcom ng. Under the totality of the
circunstances presented in this matter, we concl ude the

of ficers substantially conplied with the knock-notice
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requi rement and suppression of the evidence was properly

deni ed. 8

8 The dissent accuses us of undertaking a post hoc analysis of
whet her the policies underlying the knock-notice requirenment
were inplicated by the search in this matter. That is sinply
untrue. Unlike the dissent, which apparently considers it

di spositive that the officers waited only 15 to 20 seconds
before entering, we consider under the totality of the
circunstances that the officers approached the front of the
resi dence, they knocked and announced tw ce, they opened the
door using the handl e rather than breaking down the door, and
they did not rush the occupant. This is not an after-the-fact
rationalization but a description of the reasonabl e means by
which the officers initiated their search. Although we
indicate there is nothing to suggest the officers or occupant
were ever at risk, this is based on the officers’ conduct

| eading up to the entry, which was not threatening, rather

t han what transpired thereafter. The suggestion that we have
sonehow created a “hindsi ght-nmakes-right” rule is nothing nore
[ Conti nued]
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DISPOSITION

The judgnent is affirnmed.

(CERTI FI ED FOR PUBLI CATI ON.)

HULL

than an attenpt in vain to draw attention away fromthe

di ssent’s refusal to consider the totality of the
circunstances presented in this matter to determne if the
search was reasonabl e.
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Concurring Opinion of MORRI SON, J.

| concur.

| agree the knock-notice (or knock and announce) rule,
al t hough codified in California (Pen. Code, 8 844 [arrests],
§ 1531 [search warrants]), reflects a conmmon-law rule which is
an aspect of what is reasonable under the Fourth Amendnment.
(WIlson v. Arkansas (1995) 514 U.S. 927, 930 [131 L. Ed.2d 976,
980] (Wlson).) Prior to Proposition 8, the California
Supreme Court canme to a simlar conclusion. (Greven v.
Superior Court (1969) 71 Cal.2d 287, 290; see Duke v. Superior
Court (1969) 1 Cal.3d 314, 325.) The rule protects privacy of
individuals in their hones, protects innocent guests, prevents
viol ent confrontations between peace officers and citizens,

and protects police who m ght be injured by a startled and
fearful householder.’”” (People v. Peterson (1973) 9 Cal. 3d
717, 723.)

But this does not nmean every search which violates the
knock-notice rule requires exclusion of evidence. | agree
with Justice Hull that the severity of a knock-notice
viol ation nust be assessed before concluding the Fourth
Amendnment has been violated. W Ison held knock-notice forns a
conponent of the Fourth Amendnent reasonabl eness cal cul ati on,
but did not hold all knock-notice violations were Fourth
Amendnent vi ol ati ons. The dissenting opinion fails to
address this point. The majority opinion does not hold that

substantial conpliance excused the knock-notice violation,

only that it serves to avoid the need to apply the draconian



remedy of excluding relevant evidence fromthe trial. 1In

ot her words, it takes nore than a close call, that is, waiting
a few nore seconds, to create a search that is “unreasonabl e”
under the Fourth Amendnent.

The use of the term “substantial conpliance” is confusing
as it obscures the Fourth Amendnment analysis. Only after a
court finds a violation of the knock-notice statute, does the
guesti on whet her there was an unreasonabl e search under the
Fourth Amendment arise. The phrase “substantial conpliance”
sonetimes conflates two distinct questions. Did the search
viol ate the knock-notice statute and did other facts excuse
the violation? 1In this case, an unexcused statutory knock-
notice violation occurred. But that does not nean that there
was an unreasonabl e search that would conpel the exclusion of
rel evant evi dence.

Even if the facts did show a Fourth Amendnment viol ation,
| wite separately to explain another ground for affirnmance:
| nevitabl e discovery. The trial court did not address this
principle, although it was briefed and argued by the district
attorney in the trial court.

In 1982 the People of the State of California anended the
California Constitution to require that except for a statute
passed by two thirds of the Legislature, and exceptions not
here applicable, “relevant evidence shall not be excluded in
any crimnal proceeding[.]” (Cal. Const., art. |, 8§ 28(d).)

This state constitutional provision, the Right to Truth-

i n- Evi dence, cannot trunp exclusionary rules that are



conpell ed by the Constitution of the United States. (In re
Lance W (1985) 37 Cal.3d 873.)

The application of inevitable discovery to knock-notice
violations was briefed before the United States Supreme Court
by the California Attorney General, but the court declined to
deci de the point. (WIson, supra, 514 U.S. at p. 937, fn. 4
[131 L.Ed.2d 984].) The question has not been deci ded by the
California Supreme Court in any post-Proposition 8 decision.

While the California Suprene Court has held, generally,

t hat violation of knock-notice nmakes a search
““unreassonable’” (Duke v. Superior Court, supra, 1 Cal.3d at
p. 325; Greven v. Superior Court, supra, 71 Cal.2d at p. 290),
t hese cases predate Proposition 8 and al so predate the seni nal
United States Suprenme Court decision explaining the inevitable
di scovery doctrine, Nix v. WIllianms, decided in 1984. (467

U S. 431, 442-443 [81 L.Ed.2d 377, 386-387 (Nix)].) Cases are
not authority for propositions not considered. (Hart v.
Burnett (1860) 15 Cal. 530, 598.) | am aware that People v.
Neer (1986) 177 Cal.App.3d 991 concluded, over a vigorous

di ssent, a knock-notice violation requires exclusion, even
after the passage of Proposition 8.  However, Neer did not
consi der the inevitable discovery issue. To the extent the
Neer majority opinion inplies a California Court of Appeal
cannot apply Proposition 8 to reach a result contrary to a
California Supreme Court decision predating Proposition 8 (177
Cal . App. 3d at p. 999), | disagree. There is also one Fourth

District Court of Appeal opinion to the contrary, but the



deci sion, as even defendant concedes in his brief, contains no
anal ysis of the question. (See Loverde v. Superior Court
(1984) 162 Cal . App.3d 102, 104, 105 [prosecution conceded
error in applying doctrine].) The issue is open for decision.

Opponents of the application of inevitable discovery to
knock-notice violations argue it eviscerates the knock-notice
rule. | disagree. The rule stands; only the remedy differs.
G ven the clear conmmand of article I, section 28(d) of our
constitution, we are not free to favor the exclusionary renedy
over other renedies. As stated by our Supreme Court, “[T]he
menbers of this court have diverse views regarding the
i nportance and proper scope of the exclusionary rule as it has
devel oped over the years. Faced with a constitutional
amendnment adopted by initiative, however, we are obliged to
set aside our personal philosophies and to give effect to the
expressi on of popular will, as best we can ascertain it,
within the framework of overriding constitutional guarantees.”
(In re Lance W, supra, 37 Cal.3d at p. 879.)

There are ways to deter illegal conduct by peace officers
without letting crimnals escape punishnment, including
training, discipline, consent decrees and civil damage
actions. (See, e.g., Bivens v. Six Unknown Fed. Narcotics
Agents (1971) 403 U.S. 388 [29 L.Ed.2d 619].) In California,
“The peopl e have apparently deci ded that the exclusion of
evidence is not an acceptabl e neans of inplenmenting
[constitutional] rights, except as required by the

Constitution of the United States. \Whether they are wise in



that decision is not for our determnation; it is enough that
t hey have made their intent clear.” (In re Lance W, supra,
37 Cal.3d 873 at p. 887.)

The di ssent argues that “an unenforceable rule — one
whose viol ation has no adverse consequences for the violator -
is in effect norule at all.” (Dis. opn. at p. 25.) This is
true, but the exclusion of relevant evidence is not the only
and not even the nost effective technique to enforce the
statutory and constitutional “knock-notice” rule. W, the
judiciary, cannot claimthat we and we alone wield the only
power or posses the only wisdomto enforce rules.

Under the federally-mandated exclusionary rule, the
“fruits” of illegal conduct by peace officers are excluded, to
deter Fourth Amendnent violations. (Whng Sun v. United States
(1963) 371 U.S. 471, 484-486 [9 L.Ed.2d 441, 453-454]; Mapp V.
Chio (1961) 367 U.S. 643 [6 L.Ed.2d 1081].) Exclusion is not
al ways required. “A ‘fruit’ may be admtted if there was an
i ndependent source for it; it would have been found anyway; or
the path fromthe illegality to the ‘“fruit’ is too
‘attenuated.’” (People v. Neely (1999) 70 Cal.App.4th 767,
785.)

The second of these exceptions is referred to as the
i nevitable discovery rule. “The core rationale consistently
advanced by this Court for extending the exclusionary rule to
evidence that is the fruit of unlawful police conduct has been
that this admttedly drastic and socially costly course is

needed to deter police fromviolations of constitutional and



statutory protections. This Court has accepted the argunent
that the way to ensure such protections is to exclude evidence
seized as a result of such violations notw thstanding the high
social cost of letting persons obviously guilty go unpuni shed
for their crimes. On this rationale, the prosecution is not
to be put in a better position than it would have been in if
no illegality had transpired.” (N x, supra, 467 U.S. 431,
442-443 [81 L.Ed.2d 377, 386-387].) Nor, however, is it to be
put in a worse position. (ld. at pp. 443-445 [81 L. Ed. 2d at
pp. 387-388]; see People v. Neely, supra, 70 Cal.App.4th at p.
787 [“the desire to punish and deter m sconduct by governnent
agents nust not be overvalued”].) “Exclusion of physica

evi dence that would inevitably have been discovered adds
nothing to either the integrity or fairness of a crimna
trial.” (N x, supra, 467 U S. at p. 446 [81 L.Ed.2d at p.
389].)

The rul e poses a factual causation question: Wuld the
evi dence have been found, absent the illegal conduct? “If the
prosecution can establish by a preponderance of the evidence
that the information ultimately or inevitably would have been
di scovered by lawful means . . . then the deterrence rationale
has so little basis that the evidence should be received.
[Fn.]” (Nix, supra, 467 U.S. at p. 444 [81 L.Ed.2d at pp.
387-388].)

As Judge Richard Posner recently explained: “Concern
with the frequent disproportionality of the sanction of

excl usion has | ed judges to create exceptions to the



exclusionary rule, itself a rule of federal conmmon | aw (that
is, of judge-made |aw) rather than a part of the Fourth
Amendnent itself and so anmenabl e to judge-nmade adj ustnent.

[ T] he exception that is nost pertinent to this case goes by
the name of ‘inevitable discovery and refuses to suppress
evi dence seized in an unconstitutional search if it is shown
that the evidence would ultimately have been seized legally if
the constitutional violation had not occurred. [Citations.]
I n other words, just as careless or even willful behavior is
not actionable as a tort unless it causes injury, [citation],
so there nust be a causal relation between the violation of
the Fourth Amendrment and the invasion of the defendant’s
interests for himto be entitled to the renmedy of exclusion.
In a case of inevitable discovery, the defendant woul d by
definition have been no better off had the violation of his
constitutional rights not occurred, because the evidence would
in that event have been obtained lawfully and used |awfully
against him” (U S. v. Stefonek (7th. Cir. 1999) 179 F.3d
1030, 1035.)

The United States Supreme Court has not suggested the

i nevi tabl e discovery rule applies to sone, but not other,
exclusionary rules and, in particular, it has |left open the
application of the exception to situations involving
viol ations of the knock-notice rule. (WIson, supra, 514 U S
at p. 937, fn. 4 [131 L.Ed.2d at p. 984]; see United States v.
Ram rez (1998) 523 U.S. 65, 72, fn. 3 [140 L.Ed.2d 191, 198-

199] [reserving whether “there was sufficient causal



rel ati onshi p between the breaking of the wi ndow and t he

di scovery of the guns to warrant suppression”].) | know of no
princi pled reason not to apply the general rule, that

i nevi tabl y-di scovered evi dence may not be excluded, in such
cases.

The di ssent woul d apply decisions predating N x, supra,
467 U.S. 431 [81 L.Ed.2d 377], but offers no reason why the
| at er-announced i nevitable discovery rule of N x does not
apply in knock-notice cases, except that it has never been
done before.

Here, assunmi ng the decision of the trial court was
correct, the error was not waiting | ong enough after knocking.
Had the officers waited a few seconds | onger, the trial court
woul d have found they were justified in concluding the house
was enpty or occupants were inpliedly refusing adm ttance, or
at least, that the officers waited | ong enough to trigger the
“substantial conpliance” rule, not passed on by the trial
court. (See People v. Trujillo (1990) 217 Cal . App.3d 1219,
1227-1228.)

But there is no question the officers were going to
enter. \hat difference would those few seconds have made to
the search? None. It is undisputed the only occupant of the
house was not poised to destroy the evidence in those few
moment s whi ch woul d have nmade the difference between
conpliance and nonconpliance with the knock-notice rule.
Cunnagin was surprised and “seened a little hurt” when she

| earned what the deputies found. Def endant’s theory in the



trial court was Cunnagin had nothing to do with the drugs, and
“There was nothing to indicate that she had been attenpting to
destroy evidence.” Accordingly, the evidence was not

di scovered because of the knock-notice violation, it would
have been found anyway. |Its discovery and sei zure was
“inevitable.”

| amjoined in ny view by persuasive dicta froma federa
circuit court and by the decisions of the M chigan Suprene
Court.

Judge Easterbrook found it unnecessary to decide the
issue in a recent case, where even as team of officers
battered in the front door of a house, another team
appr ehended t he defendant on the back lawn. But he said, “A
causal |ink between unlawful police conduct and a seizure is
necessary but not sufficient to justify the exclusion of
reliable evidence. The inevitable discovery doctrine
[citation], and the independent source doctrine, [citation],
show t hat violations of the fourth amendnment do not
automatically |lead to suppression even when the constitutional
wrong plays a causal role in the seizure (at least, in the
timng of the seizure). Because the exclusionary rule
‘detracts fromthe truthfinding process and all ows many who
woul d otherwi se be incarcerated to escape the consequences of
their actions’, [citation], the Suprene Court is unwilling to
sanction its use in marginal cases. [Citation.] W]Ison
reserved the question whether (and, if so, how) the

i nevi t abl e-di scovery and i ndependent- source exceptions to the



exclusionary rule apply to searches deenmed unreasonabl e only
because officers armed with a warrant failed to make a proper
announcenent at the door. [Citation.] It is hard to
under st and how the di scovery of evidence inside a house could
be anything but ‘inevitable’ once the police arrive with a

war rant; an occupant would hardly be allowed to contend that,
had the officers announced their presence and waited |onger to
enter, he would have had tinme to destroy the evidence.”
(United States v. Jones (7th Cir. 1998) 149 F.3d 715, 716-
717.)

| agree with all but the |ast passage: Because
it is undisputed in this case the only occupant was unaware of
—and thus unprepared to destroy —the contraband, we do not
have occasion to consider the application of the exclusionary
rul e, the independent source doctrine or the inevitable
di scovery doctrine, to a case where an occupant would have had
a chance to destroy evidence of his crimnality.

The M chi gan Suprene Court, in post-WIson decisions, has
applied the inevitable discovery exception to knock-notice
violations. In People v. Stevens (1999) 460 Mch. 626 [597
N. W2d 53] (Stevens), the police had a search warrant,
knocked, waited 11 seconds, then forced their way in. (597
N.W2d at p. 56.) The court found “excluding the evidence
puts the prosecution in a worse position than it would have
been in had there been no police m sconduct. Therefore, the
i nevi tabl e discovery exception to the exclusionary rule should

be available.” (Id. at p. 62.) “Even though the nethod of

10



entry into the dwelling violated the knock-and-announce
principles, the evidence inevitably would have been

di scovered. There are both state and federal sanctions for
such violations that serve as deterrents for police m sconduct
that are | ess severe than the exclusion of the evidence.

Addi tionally, exclusion of the evidence will put the
prosecution in a worse position than if the police m sconduct
had not occurred. Therefore, we hold that the trial court
erred in granting the defendant’s notion to suppress the

evi dence because of the violation of the Fourth Amendnent.”
(ld. at p. 64.) The court in Stevens nmentions U S. v. Marts
(8th Cir. 1993) 986 F.2d 1216, 1219, which predates W/ son,
supra, 467 U.S. 431 [81 L.Ed.2d 377]. Marts states, “The
governnment urges that, even if the officers had waited an
addi tional period of time, the exact same search woul d have
been conducted and the exact sane evidence woul d have been
seized. Thus, this ‘technical violation” should not exact the
full remedy provided by the law. Longstandi ng constitutional
princi pl es regardi ng unl awful search and sei zure bar the
government’s use of the fruits of an unlawful search sinply
because the officers ‘would have found it anyway.’” This
reads Ni x out of existence; the decision makes no effort to
expl ain why the inevitable discovery rule should not apply.
Marts is followed by Mazepink v. State (1999) 336 Ark. 171
[987 S. W 2d 648], cert. den. sub nom Arkansas v. Mazepi nk
(1999) _ U.S.__ [145 L.Ed.2d 250], which is unpersuasive for

the same reason: It ignores the holding and rationale of Nix.

11



The M chigan courts have adhered to Stevens in subsequent
cases. (People v. Vasquez (after remand) (1999) 461 M ch. 235
[ 602 N.W2d 376]. See also People v. Howard (1999) 233
M ch. App. 52, 61 [595 N.W2d 497, 502] [“We do not believe
this timng error rises to the |evel of unreasonable police
conduct”], |l eave to appeal denied by People v. Howard (M ch.
1999) No. 113706, 603 N. W 2d 247.)

| agree the evidence was found follow ng a knock-notice
violation. That violation was m nor and did not render the
search unreasonable within the nmeaning of the Fourth
Amendnent. Even if such violation nmade the search
unreasonabl e, this court has a duty to apply the inevitable
di scovery exception to such violations, pursuant to NiX,
supra, 467 U.S. 431 [81 L.Ed.2d 377]. The evidence would have
been di scovered regardl ess of the knock-notice violation.

Excl usi on of evidence here would result in a defense w ndfall
and woul d serve no deterrent purpose. Because it is not
required by the United States Constitution, exclusion would
violate the clear command of the California Constitution.

Because | concur with Justice Hull as to the |lack of a
Fourth Amendment violation, and because in ny view even with
such a violation the evidence was not subject to exclusion, it
is not necessary for me to express any view as to the standing
i ssue.

The trial court properly denied the notion to suppress,

therefore the judgnment should be affirnmed.
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Concurring and Di ssenting Opinion of Sims, J.

For reasons stated in Justice Hull’s opinion, | concur
t hat defendant has standing to challenge the legality of the
search and seizure. | respectfully dissent fromthe remai nder
of the mpjority’s conclusions. | would hold that the
of ficers’ conduct violated the knock-notice rule, the
violation is not excused by “substantial conpliance,” and no
exception to the knock-notice rule permts the unlawfully
sei zed evidence to cone in. Therefore, this court should
reverse and remand with directions to grant defendant’s notion
to suppress the evidence.

I

The majority decides the case agai nst defendant by
i nvoki ng “substantial conpliance.” |In other words, granting
t hat a knock-notice violation occurred, the majority brands it
a nere technicality which did not frustrate the purposes of
t he knock-notice rule. | cannot agree. The officers’

vi ol ati on of knock-notice was not merely technical, and the
maj ority’s novel extension of the “substantial conpliance”
doctrine is bad |l aw and bad policy.

The California Suprene Court held | ong ago that when
evidence is illegally seized in violation of knock-notice and
the violation is not excused by exigent circunstances, the
evi dence nust be suppressed. (Duke v. Superior Court (1969) 1
Cal . 3d 314, 325 (Duke).) That hol ding survived the adoption

of article |, section 28(d) of the California Constitution.



(Peopl e v. Neer (1986) 177 Cal.App.3d 991, 997-1001.)1 The
California Supreme Court has never abrogated Duke’s hol di ng.
Therefore, we are bound to followit. (Auto Equity Sales,
Inc. v. Superior Court (1962) 57 Cal.2d 450, 457.)

The application of the “substantial conpliance” doctrine
to knock-notice does not nean that Duke s rule of exclusion
has been set aside. The courts that have made substanti al -
conpliance findings in knock-notice cases have al ways been
careful to explain that substantial conpliance in this context
means “‘actual conpliance in respect to the substance
essential to every reasonabl e objective of the [knock-notice]
statute,’ as distinguished from'‘mere technical inperfections
of form’” (People v. Jacobs (1987) 43 Cal.3d 472, 483
(Jacobs); italics in original.) The majority clains to be
finding nothing different today. 1In actuality, as | explain
in part |.B. below, the majority’s version of “substanti al
conpliance” would excuse al nost any concei vable viol ation of
the letter and spirit of knock-notice, provided that it
appeared in hindsight no tangi ble harmto persons or property
resul t ed.

A

When we asked the parties to brief the question whether

the trial court was correct to find a knock-notice violation,

def endant cited Jeter v. Superior Court (1983) 138 Cal. App. 3d

1 So far as the concurring justice concludes otherw se, |
explain in part 11.A below why that conclusion is untenable.



934 (Jeter), anong other authorities, to support the trial
court’s finding. As | shall show, it is on point and
control ling.

In Jeter, five police officers arrived at the defendant’s
residence at 11 a.m to serve a search warrant. The officers
knocked on the front door and announced their presence and
pur pose. After waiting “a few seconds,” the | ead officer
knocked and yelled again. After another wait of “five or ten

seconds,” he turned the handl e and pushed open the door. The
of ficers found defendant and another person inside. (Jeter,
supra, 138 Cal.App.3d at p. 936.)

The Court of Appeal held that the defendant’s notion to
set aside the information should have been granted because the
officers entered forcibly without first giving the occupants
“an opportunity to surrender the prem ses voluntarily” and the
def endant did not refuse the officers perm ssion to enter.
(Jeter, supra, 138 Cal.App.3d at p. 937.) The court rejected
t he People’ s argunent that the officers “could reasonably have
inferred a refusal fromthe failure of anyone to respond to
their knock within 20 seconds.” (lbid.) Distinguishing cases
cited by the People for this proposition (People v. Gallo
(1981) 127 Cal.App.3d 828; People v. Elder (1976) 63
Cal . App. 3d 731), the court noted that in those cases “the
police had first-hand concrete know edge that someone was in
t he residence and was awake . . . . Wth such information it

was not unreasonable for the officers in the Elder and Gall o

situations to conclude that a failure to respond to their



knocki ng and announci ng of purpose was a refusal of perni ssion
to enter. Such situations bear no resenbl ance — except for
the shortness of time — to the case at hand in which the

of ficers had no information whatsoever upon which to base a
belief that they were being refused entry.” (lbid.; italics
added.)

Jeter is on all fours with our case. Here, as in Jeter,
the officers knocked and announced, heard no response, waited
a few seconds, repeated the knock and announcenent, waited a
few seconds nore, then entered w thout perm ssion — al
wi t hout ever receiving any information on which to base a
belief that they were being refused entry. 1Indeed, in this
case the trial court expressly found, “G ven the fact
situation in this case, this court would nmake a finding; that
there was no reasonabl e basis for the police to believe that
anyone was present in this home." | would hold that under the
rule of Jeter the trial court correctly found that the

of ficers’ conduct violated the knock-notice rule.?

2 The nmjority asserts that ny reliance on Jeter is
“m splaced.” (Maj. opn., p. 14, fn. 7.) | cannot agree.

The majority appears to assert first that Jeter has been
superseded by | ater devel opnents in the law, but the majority
cites no such devel opnents. The mpjority says: “The court
[in Jeter] applied the pre-WIlson California rule that a
vi ol ation of section 1531 al one renders the search
unreasonable.” (Maj. opn., p. 15, fn. 7.) This assertion
seens to inply that WIson has sonehow abrogated this rule,
but the majority fails to explain how Wl son did so or could
have done so. In fact, that “pre-Wlson California rule”

[ Conti nued]



rested on the established California view that knock-notice

i ssues were subject to Fourth Amendnment reasonabl eness

anal ysis — a point on which the California courts |ong
anticipated Wlson, as the majority notes in part | of its
opi nion. (Duke, supra, 1 Cal.3d at p. 325; Greven v. Superior
Court (1969) 71 Cal.2d 287, 290; People v. Rosales (1968) 68
Cal . 2d 299, 304-305; People v. Gastelo (1967) 67 Cal.2d 586,
588-589.) Police officers’ violation of a state knock-notice
statute is prima facie grounds to find that the officers’
conduct was unreasonabl e under the Fourth Amendnent. Not hing
in WIlson purports to hold otherwise. Thus, the mpjority’s

i nsinuation that Jeter no |longer states the |aw because it
applied this “pre-WIlson California rule” is unsupported.

The majority al so appears to assert that Jeter is
i napposite or sinply wong because it does not discuss
substantial conpliance; however, the majority does not explain
how substanti al conpliance could apply to the facts of Jeter,
and | see no reason why a court nust expressly reject every
|l egal theory that is patently inapplicable to the facts. The
court was clearly aware of the substantial -conpliance
doctrine, since both of the decisions it distinguished had
relied on that doctrine. (People v. @Gllo, supra, 127
Cal . App. 3d at p. 840; People v. Elder, supra, 63 Cal.App.3d at
p. 739.) The court nerely found inpliedly that the facts
before it were not close enough to raise a substanti al -
conpliance question. So far as the majority suggests that
Jeter erred in that respect, it offers no analysis to support
this proposition.

The majority asserts that the Jeter court “did not
consider any . . . factors in assessing reasonabl eness of the
search” other than its finding of a section 1531 viol ation.
(Maj. opn., p. 15, fn. 7.) However, the majority does not say
what ot her factors the court should have considered. Thus
this assertion, |ike those above, does not explain why ny
reliance on Jeter is “msplaced.”

The majority also asserts that ny approach consists of
“lining up the prior cases and deci ding which one is closest

factually” and that this reveals ny “unwillingness to confront
the |l egal principles at issue.” (Maj. opn., p. 15, fn. 7.)
To the assertion that | have found a case that is factually
i ndi stinguishable fromthis one, and that I rely on it, | say

wi t hout hesitation: mea cul pa.



B

The majority finds that the officers’ conduct, if
technically in violation of knock-notice, is neverthel ess
excusabl e under the doctrine of “substantial conpliance.” The
maj ority errs.

The majority accurately cites the pre-WIson standard for
substantial conpliance in knock-notice cases: *“'Substanti al
conpliance’ nmeans “‘*“actual conpliance in respect to the
substance essential to every reasonabl e objective of the

[ knock-notice] statute, as distinguished from‘nere
technical inperfections of form’”  (People v. Jacobs (1987)
43 Cal .3d 472[,] 483 [Jacobs]; italics in original.) The
essential inquiry is whether under the circunstances the
policies underlying the knock-notice requirenents were
served.” (People v. Trujillo (1990) 217 Cal.App.3d 1219, 1227
(Trujillo). See also People v. Tacy (1987) 195 Cal . App. 3d
1402, 1415-1416 (Tacy).) The mpjority also correctly

acknow edges that in |light of WIlson the anal ysis nust proceed
under the Fourth Amendnent standard of reasonabl eness.

What the mpjority does not do is to cite any deci sion of
the California Suprene Court, either pre- or post-WIson, that
hol ds police officers substantially conplied with the knock-
notice rule by failing to wait a reasonable tine after
knocki ng and giving notice before nmaking a forcible entry.

Nor do the decisions of the Court of Appeal on which the

maj ority relies state such a proposition. The majority thus

stretches the “substantial conpliance” doctrine to



unprecedented lengths to fit the facts here. Furthernore, the
maj ority’ s sweeping extension of the doctrine does not serve
“the policies underlying the knock-notice requirenent”
(Trujillo, supra, 217 Cal.App.3d at p. 1227): it vitiates

t hem

The majority mainly relies on Trujillo, supra, 217
Cal . App. 3d 1219. Assuming that Trujillo is correctly decided,
it is readily distinguishable. There was a key fact in
Trujillo not present in our case: after knocking, the
of ficers heard novenent inside the residence. (Id. at p.
1224.) That distinction makes all the difference.

The court in Trujillo held on the facts presented there
that the officers’ conduct adequately served the privacy-
protection rational e of knock-notice, apparently because the
novenment the officers heard allowed themto concl ude
reasonably that the occupant had been nmade aware of their
presence and purpose. Thus, “[w hile the case is a close one,

t he police delayed entry I ong enough after knocking and
announci ng thensel ves and their purpose to protect defendant’s
reduced expectation of personal privacy. . . .” (1d. at pp.

1227-1228; italics added.)3 The court also held that the

3 The court’s reasoning is not altogether clear on this point.
The court acknow edges that the officers could not be sure the
movenent they heard was that of a human being rather than,

say, a dog. (ld. at pp. 1226-1227.) Nor could they
reasonably interpret the fact that the novenment was not

foll owed by anything further as an inplicit refusal of entry.
(I'bid. See Jeter, supra, 138 Cal.App.3d at p. 937.)

[ Conti nued]



knock-notice purpose of preventing violence was served because
t hat purpose is acconplished when the announcenent i s made.
(Id. at p. 1227.) (The court understandably did not consider
t he additional purpose behind the knock-notice rule
articul ated subsequently by the United States Supreme Court as
part of the Fourth Amendnent reasonabl eness cal culus: the
| aw s abhorrence of the unnecessary “destructi on or breaking
of any house.” (WIson v. Arkansas (1995) 514 U. S. 927, 931
[131 L. Ed.2d 976, 981]; internal quotation marks omtted.)

In our case, as in Jeter (but not as in Trujillo), the
of ficers heard no response to their knocks and announcenents.
Therefore, Trujillo’ s main ground for finding substanti al
conpliance is inapposite here. Based on the silence from
i nsi de defendant’s residence, the officers could not properly
concl ude that any occupant had received due notice of their
presence and purpose. Thus, unlike the officers in Trujillo,
they did not “delay[] entry |long enough” (Trujillo, supra, 217
Cal . App. 3d at p. 1228) to protect the occupants’ reasonable

expectation of privacy.* In short, Trujillo does not stand

The court distinguishes Jeter on the ground that its
facts are not “identical” to those of the case before the
court. (Trujillo, supra, 217 Cal.App.3d at p. 1226.)

However, the court does not explain why a case cannot be
apposite to another case unless the two cases’ facts are
identical. Nor does the court explain which different fact or
facts in Jeter make it inapposite.

4 1t is unclear whether the majority deenms it significant

that the officers in Trujillo and in our case waited about the
same |length of tinme before entering: the majority cites the

[ Conti nued]



for the majority’ s novel proposition that officers may
substantially conply with knock-notice by failing to wait a
reasonabl e I ength of tine under the circunstances before
ent eri ng.

Tacy, supra, 195 Cal.App.3d 1402, the only other
substanti al -conpliance case the majority di scusses in any
detail, is even less helpful to its position. Tacy's facts
bear no resenbl ance to those of our case. Police officers
arriving at an apartnent to execute a search warrant found the
front door open, saw an occupant of the residence through a
screen door, and conmuni cated their intent and their authority
to search to that occupant before entering. (l1d. at pp. 1406-
1407.) On those facts, exact conpliance with every el enent of
t he knock-notice statute was not necessary in order to avoid
frustrating its underlying purposes. (ld. at p. 1421.) Here,
the officers did not find the front door open, did not see any
occupant inside before entering, and did not have any reason
to believe that their knock and announcenment had succeeded in
conmuni cating their presence and purpose to any occupant.

Tacy is sinmply inapposite.

officers’ 15-to-20-second delay in this case as though it were
a material fact, but w thout explaining why the exact |ength
of time matters. (See typed opn. at p. 12.) In any event,
the court in Trujillo refused to hold that any particul ar
length of time was sufficient to wait for purposes of
conpliance with knock-notice as a matter of |aw, reasoning
that to adopt such a bright-line rule would “trivialize the
policies behind the knock-notice rules.” (Trujillo, supra,
217 Cal . App. 3d at p. 1225.)



Turning to our case, the majority finds substanti al
conpliance as follows: “Under the facts of this case, none of
these policy concerns is inplicated. The officers approached
the front door of the residence and knocked and announced
their presence and purpose twice. They waited 15 to 20
seconds before proceeding further. They turned the handle on
t he unl ocked door and opened it slightly before opening it al
the way and entering. The officers did not rush the occupant
or destroy property. There is nothing in the record to
suggest either the occupant or the officers was ever at risk.”
(Typed opn. at p. 18, italics added.) The mpjority’s finding
is unpersuasive. The only part of the quoted paragraph that
hints at an argunent is the |ast sentence. That sentence is
remar kable for two things: its unexam ned reliance on
hi ndsight, and its failure to explain how know edge gai ned
t hr ough hi ndsi ght can excuse knock-notice violations.

“Substantial conpliance,” |ike “exigent circunstances,”
is a court-nmade doctrine applied in retrospect to decide
whet her, in a particular set of circunstances, police
officers’ failure to observe knock-notice protocol is
excusable. It does not follow, however, that the courts nay
rely on after-the-fact information to make this call. It is
settled that we nust review clainms of exigent circunstances
based on what the police knew or reasonably believed when they
entered the suspect’s residence, not on what |ater
i nvestigation may disclose. (People v. Raney (1976) 16 Cal . 3d
263, 275; accord, People v. Wllianms (1989) 48 Cal.3d 1112,
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1138.) The mpjority gives no reason why a different rule
shoul d apply to the question whether police conduct served or
frustrated the purposes behind the knock-notice requirenent.
Here, as in the typical exigent-circunstances situation
(though the People have never clained that this is an exigent-
circunst ances case), the police opened the door with no idea
what m ght await them i nside.

As the majority notes, one of the main purposes of the
knock-notice rule is to protect both occupants of the
resi dence and the police fromthe danger to which an
unannounced forcible entry m ght expose them (See, e.g.,
Jacobs, supra, 43 Cal.3d at p. 483.) Reasoning backward, the
maj ority asserts that the officers’ conduct in this case did
not frustrate this objective because no one was actually
harmed. But the officers could not possibly have had a
reasonabl e belief that their forcible entry would | ead to such
a peaceful outconme. They had no way of knowing that the only
person inside would turn out to be unarned, unresisting, and
unaware of any crimnal activity on the prem ses. This
fortuity cannot turn the officers’ nonconpliance with knock-
notice into substantial conpliance.

Worse yet, the mpjority’ s hindsight-mkes-right rule
woul d yield the sanme result if the police had sinply battered
down defendant’s door unannounced, provided no one was hurt.
On the majority’ s reasoning, if no death or injury occurs,

i pso facto whatever the police did substantially conplied with

t he knock-notice objective of protecting police and occupant
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safety. A “substantial conpliance” rule that sweeps so
broadly woul d sweep knock-notice away. ®

In the knock-notice context, “[s]ubstantial conpliance
means actual conpliance in respect to the substance essenti al
to every reasonabl e objective of the statute . . . .7
(Jacobs, supra, 43 Cal.3d at p. 483; italics added; citations
and internal quotation marks omtted.) Thus, at a m ninmm

substanti al conpliance nust mean actual conpliance with the

> This flaw gapes just as widely in the concurrence’s
“inevitable discovery” analysis, at least as to all cases
where the police have a valid search warrant. (See part |
post.)

The mpjority protests that my characterization of its
rul e as post hoc analysis and “hindsi ght-mkes-right” is
“sinmply untrue.” (Maj. opn., p. 20, fn. 8.) The mpjority
t hen proceeds to prove it true. Reciting the facts once nore,
the mpjority adds the refinenment that “the officers’ conduct
| eading up to the entry . . . was not threatening . . . .~
(I'bid.) In other words, the najority persists in assessing
the facts either fromthe supposed vi ewpoint of sone
hypot heti cal occupant of the residence about whose supposed
presence, character, and know edge of the officers’ actions
t hey could have known nothing during the tinme “leading up to
the entry,” or else fromthe viewpoint of a trier of fact who
knew i n hindsight that the actual occupant did not appear to
have felt threatened once the officers entered. The mpjority
of fers no reasoned response to ny point that this sort of
hi ndsi ght cannot be the standard for determ ni ng whether the
officers’ actions were objectively reasonable (i.e.
substantially conplied with knock-notice). Nor does the
maj ority explain why its analysis would not logically lead to
t he conclusion that even conduct grossly in violation of
knock-notice would display “actual conpliance” (Jacobs, supra,
43 Cal .3d at p. 843) with the objectives of knock-notice,
provided this conduct did not result in tangible harmto
persons or property.

12



obj ective of protecting officers’ and residents’ safety. The
maj ority’ s analysis would excuse the nobst egregi ous and
reckl ess knock-notice violation, however great its objective
ri sk of endangering both officers and residents, provided that
it does not actually result in death or injury. The majority
woul d thus turn the narrow “substantial conpliance” knock-
notice rule into an all-purpose exception to the knock-notice
requirenent. | cannot join the majority in its evisceration
of the knock-notice | aw

Finally, the majority’s analysis is unacceptabl e because
it will send a confusing signal to police officers who nust
apply the knock-notice rules on the street. The majority
sends the foll owing message to police officers: you are
supposed to wait a reasonabl e amunt of time after knocking
and announci ng your presence before you enter a residence.
But if you do not wait a reasonabl e anmount of tinme, you may
still be okay. The police may therefore act unreasonably
wi t hout sancti on.

| would not inject this uncertain fudge factor into the
Fourt h Amendnent reasonabl eness analysis. | would tell the
police that if they do not wait a reasonabl e amunt of tinme
before entering, they have acted unreasonably within the
meani ng of the Fourth Anendment and the evidence will be
suppr essed.

For these reasons, then, | cannot agree with the
maj ority’s conclusion that the knock-notice violation in this

case is saved by the doctrine of substantial conpliance.
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1.

The | earned concurring justice (with whom | have joined
in many a prior opinion) proposes an additional ground for
reaching the majority’s result: assumng a knock-notice
violation, he would treat it as ultimately trivial because the
evi dence cones in anyhow under the “inevitable discovery”
exception to the exclusionary rule. He reasons that since the
police had a valid search warrant, if they had executed the
warrant w thout violating knock-notice they would “inevitably”
have di scovered the evidence they seized; therefore, because
t hey could have obtained it by doing things right, it does not
matter what they did wong. The concurring justice opines
that this result is not merely desirable, but conpelled by
article I, section 28(d) of the California Constitution
(hereafter article I, section 28(d)).

Wth respect, | cannot agree with this analysis. | shall
first show that the concurring justice s claimof
constitutional conmpulsion lacks nmerit. | shall then explain
why the application of “inevitable discovery” to knock-notice
woul d gut the knock-notice requirenment as effectively as woul d
the majority’ s overbroad “substantial conpliance” rule.

A

Under article I, section 28(d), the California courts nay
excl ude relevant evidence in crimnal proceedings only if such
exclusion is conpelled by the United States Constitution, as
interpreted by the United States Supreme Court. Article |

section 28(d) gives the holdings and dicta of | ower federal

14



courts no nore binding authority over us in this context than
they have in any other — that is to say, none. (In re Lance
W (1985) 37 Cal.3d 873, 884-890; Neer, supra, 177 Cal. App. 3d
at pp. 1000-1001. Accord, Trujillo, supra, 217 Cal.App.3d at
p. 1225; Tacy, supra, 195 Cal . App.3d at pp. 1410-1414.)

Al t hough one woul d not know it fromreading the
concurrence, the last tine the United States Supreme Court
expressly spoke to the question of the appropriate renmedy for
a knock-notice violation it held that, if the violation is not
excused by exigent circunstances, the illegally seized
evi dence nmust be excluded. (Mller v. United States (1958)
357 U.S. 301, 309, 314 [2 L.Ed.2d 1332, 1338, 1341] (Mller).
Accord, Sabbath v. United States (1968) 391 U.S. 585, 586, 591
& fn. 8 [20 L.Ed.2d 828, 831, 834] (Sabbath).) In the 42
years since the high court decided MIler and the 32 years
since it decided Sabbath, it has never expressly overruled or
limted these holdings. The short answer to the concurring
justice’ s argunent, therefore, is that article I, section
28(d) conpels us to follow MIler and Sabbath until the high
court tells us otherwise. (See In re Lance W, supra, 37
Cal .3d at pp. 884-890; Trujillo, supra, 217 Cal.App.3d at p.
1225; Tacy, supra, 195 Cal. App.3d at pp. 1410-1414; Neer,
supra, 177 Cal.App.3d at pp. 1000-1001.) That is also the
correct answer.

The concurring justice appears to conclude, however, that
the high court has inpliedly overruled MIIler and Sabbath as

to the required remedy for knock-notice violations by
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subsequently adopting the “inevitable discovery” exception to
t he exclusionary rule, which M|l er and Sabbath supposedly
coul d not have considered. (Nix v. WIllians (1984) 467 U.S.
431, 440-448 [81 L.Ed.2d 377, 385-390] (Nix).)® There are
three problems with this conclusion. First, the concurring
justice cites no authority saying that article I, section
28(d) entitles us to hold that a high court decision directly
on poi nt has been overruled sub silentio. Second, Ni x does
not say a word about knock-notice, MIler, or Sabbath; thus it
is not authority either for the proposition that “inevitable
di scovery” applies to knock-notice or for the proposition that
M1l er and Sabbath no | onger state the law. (Hart v. Burnett,

supra, 15 Cal. 530, 598.)7 Third, the high court has all owed

61t is difficult to tell whether the concurring justice has
actually so concluded, since he does not nention MIler or
Sabbat h.

The Peopl e have al so argued for the applicability of the
“i ndependent source” exception to the exclusionary rule, as
adopted in Segura v. United States (1984) 468 U.S. 796 [82
L. Ed. 2d 599]. Since the concurring justice does not discuss
this doctrine, I also will not do so. However, | note that
its application to knock-notice is inpermssible in California
under M|l er and Sabbath for the reasons stated above.

7 The argunent m ght be made that the high court had no
occasion to discuss knock-notice in N x because it was
addressing constitutional issues and it had not yet held that
knock-notice is such an issue. (N x, supra, 467 U S. at pp.
440-448 [81 L.Ed.2d at pp. 385-390]. See WIson, supra, 514
US at p. 934, fn. 3 [131 L.Ed.2d at p. 982].) The argunent
would fail. |If exceptions to the exclusionary rule apply even
where the rule protects interests that rise to the |evel of

[ Conti nued]
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16 years to el apse since it decided Nix w thout ever applying
Ni x” s holding to knock-notice — a silence which is
i nexplicable fromthe concurring justice' s perspective.

The concurring justice cites (but does not quote)
footnote 4 of WIlson, supra, 514 U S. 927 [131 L. Ed.2d 976],
where the high court for the first time nmentioned Ni x and
knock-notice in the sane breath, as support for his position.
If anything, it is the opposite. There, the high court said:
“Respondent and its amci also ask us to affirmthe denial of
petitioner’s supression notion on an alternative ground: that
exclusion is not a constitutionally conpelled renmedy where the
unr easonabl eness of a search stens fromthe failure of
announcenent. Anal ogizing to the ‘independent source’
doctrine applied in Segura [, supra], 468 U .]S[.] 796, 805,
813-816 [82 L[.] Ed[.] 2d 599] [], and the ‘inevitable
di scovery’ rule adopted in Nix [, supra], 467 U .]S[.] 431
440-448 [81 L[.]Ed[.]2d 377 [], respondent and its am ci argue
t hat any evi dence seized after an unreasonabl e, unannounced

entry is causally disconnected fromthe constitutional

constitutional dignity, a fortiori they nmust apply in contexts
where the interests to be protected do not rise to that |evel.

Mor eover, the high court in Nix did not address only the
constitutional issue directly before it, which inplicated the
Si xth Amendnent to the United States Constitution: it also
poi nted out that its analysis applied equally to issues
arising under the Fourth and Fifth Amendnents. (N x, supra,
467 U.S. at pp. 441-442 [81 L.Ed.2d at pp. 385-386].) This
renders Nix’s silence as to knock-notice, MIler, and Sabbath
all the nore baffling, if the high court truly intended Nix to
sweep as broadly as the concurring justice would have it do.
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violation and that exclusion goes beyond the goal of

precl udi ng any benefit to the government flowi ng fromthe
consitutional violation. Because this renedial issue was not
addressed by the court below and is not within the narrow
guestion on which we granted certiorari, we decline to address
t hese argunents.” (WIson, supra, 514 U S. at p. 937, fn. 4
[131 L.Ed.2d at p. 984]; italics added.)® Thus, the high
court flatly refused to take the opportunity offered by the
State to overrule MIler and Sabbath. Moreover, in its
paraphrase of the State’s argunent, the high court
characterized it as reasoning by “analog[y],” not as an
assertion that Nix was on point and controlling. Nothing in
footnote 4 of Wlson even inplies that prem se, |et alone the
conclusion that article I, section 28(d) forces us to read Nix
as inmpliedly overruling MIler and Sabbat h.

In short, unlike the concurring justice, | conclude that
article I, section 28(d) does not permt us, |et alone conpel
us, to declare on-point decisions of the United States Suprene
Court no longer the law until and unless that court says so.

It has not said so as to MIler and Sabbat h. Therefore, |

8 Although | do not presune to read between the |ines of high
court decisions, | note that it was within the high court’s

di scretion as to howit chose to word its grant of certiorari,
and the high court is free to request briefing fromthe
parties on purely legal issues even if they were not addressed
bel ow.
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woul d foll ow those deci sions under conpul sion of the
California Constitution.
B

Assum ng arguendo, however — despite the conpul sion of
MIler, Sabbath, and article I, section 28(d) — that this
court may consider the concurring justice's “inevitable
di scovery” argunment on the nmerits, | shall now denonstrate why
it should be rejected. Like the majority’ s version of
“substantial conpliance,” its effect would be to kill the
knock-notice rule, at least in every case where the police

have a valid search warrant before entering a suspect’s

resi dence.
As | have noted in part | above, it has been generally
undi sputed until now in California that evidence seized in

viol ation of knock-notice nust be suppressed. (Duke, supra, 1
Cal .3d at p. 325; Trujillo, supra, 217 Cal.App.3d at p. 1225;
Tacy, supra, 195 Cal.App.3d at p. 1410; Neer, supra, 177

Cal . App. 3d at pp. 997-1001. But see People v. Lamas (1991)

229 Cal . App. 3d 560.)° However, courts of other jurisdictions

9 In Lamms, supra, 229 Cal.App.3d 560, the court held that

i nevitabl e discovery applied where evidence had been seized in
a warrantless search that violated knock-notice and the
officers later obtained a valid search warrant. (1d. at pp
563- 565, 568-570.) The court noted, however, that it was not
considering the situation where a knock-notice violation
occurs in the execution of a warrant. (1d. at p. 570, fn. 1.)
The court did not discuss or even cite the California
authority hol di ng suppression mandatory in knock-notice

[ Conti nued]
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(not constrained by any rul e analogous to article I, section
28(d)) have often considered clains that the “independent
source” doctrine, the “inevitable discovery” doctrine, or

both, should permt the adm ssion of evidence seized after
entries in violation of knock-notice. Moyst jurisdictions have
rejected these clainms. (United States v. Marts (8th Cir.

1993) 986 F.2d 1216, 1219; United States v. Shugart (E.D. Tex.
1995) 889 F. Supp. 963, 976-977, aff’'d 117 F.3d 838 (5th Cir.
1997), cert. denied __ US. __ (1997) [139 L.Ed.2d 333]
(Shugart); State v. Martinez (Mnn. 1998) 579 N W 2d 144, 148;
Commonweal th v. Rudisill (1993) 424 Pa. Super. 313, 316-318
[622 A. 2d 397]; Commonwealth v. Gonmes (1990) 408 Mass. 43, 44-
47. But see United States v. Hidalgo (D. Mass. 1990) 747

F. Supp. 818; People v. Stevens (M ch. 1999) 597 N.W2d 53.)
The | atest sister-state court to reject these argunments is the
Arkansas Supreme Court in Mazepink v. State (Ark. 1999) 336
Ark. 171 [987 S.W 2d 648] cert. den. sub nom Arkansas v.
Mazepink U S. _ [145 L. Ed.2d 250], as follows:

“The State urges us to adopt a remedy ot her than
suppressi on of the evidence pursuant to the Fourth Anmendnent
exclusionary rule. The State asserts that because the purpose
of the exclusionary rule is to deter police m sconduct, it
woul d be inappropriate to exclude the evidence in this case

because the decision to act illegally (not to knock and

violation cases. (Duke, supra, 1 Cal.3d at p. 325; Neer,
supra, 177 Cal.App.3d at pp. 999-1001.)
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announce before forcing entry) was not notivated by a desire
to gather evidence by any neans other than a search warrant

i ssued upon probabl e cause. We agree with Appellants,
however, that exclusion is the only practical remedy for such
police m sconduct.

[ The court first noted federal and state authorities that
had found excl usion required where knock-notice was viol at ed
and no exigent circunmstances excused conpliance, including
MIller, supra, 347 U S. 310 [2 L.Ed.2d 1332], United States v.
Moore (10th Cir. 1996) 91 F.3d 96, United States v. Bates (6th
Cir. 1996) 84 F.3d 790, United States v. Becker (9th Cir.
1994) 23 F.3d 1537, United States v. Knapp (10th Cir. 1993) 1
F.3d 1026, and People v. Polidori (Mch.Ct.App. 1991) 476
N. W2d 482, cert. denied 506 U.S. 905 [121 L. Ed.2d 222]
(1992). After finding that no exigent circunstances excusing
nonconpl i ance with knock-notice existed in the case at bench,
the court turned to the State’s “independent grounds” and
“inevitabl e discovery” arguments: ]

“We reject the State’s argunment that exclusion of the
evidence is not appropriate because the evidence woul d have
been inevitably discovered by |egal nmeans (the search warrant)
despite the illegal entry. W also reject the State’s
argument that there was an i ndependent source for the
evi dence, nanely the previously procured search warrant.

These sanme argunents were offered by the governnent in Marts,
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[ supra,] 986 F.2d 1216, and were rejected by the Eighth
Circuit.

“In Marts, the governnent argued that even if the
of ficers had waited an additional period of time (longer than
five seconds), the exact same search would have been conducted
and the exact sanme evidence would have been seized.
Nonet hel ess, the court concluded that suppression of the
evi dence was mandated, stating that ‘[l]ongstanding
constitutional principles regarding unlawful search and
sei zure bar the governnment’s use of the fruits of an unl awf ul
search simply because the officers “would have found it
anyway.”’ [ld. at 1219 (footnote omtted)]. The Marts court
al so rejected the theory advanced by the dissent that the
evi dence shoul d be adm ssi bl e under the independent-source
rule. The dissenting judge relied on Segura v. United States,
[ supra,] 468 U. S. 796 [] [82 L.Ed.2d 599] [], as does the
State in this case. Although the court initially rejected
application of the independent-source rule on the ground that
it was not raised below, it addressed the nmerits of the
theory: ‘Under the dissent’s application of the independent
source rule, the knock and announce rule codified under [18
U S C] 8 3109 woul d be neani ngl ess since an officer could
obviate illegal entry in every instance sinmply by looking to
the information used to obtain the warrant. Under the
di ssent’s reasoning, officers, in executing a valid search
warrant, could break in doors of private hones w t hout

sanction.’” (Marts, 986 F.2d at 1220.) The court then
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di stingui shed the facts of Segura, where the police entered
the apartnent without a warrant in order to secure it until a
warrant coul d be obtained with previously known information.
Al t hough the initial entry was invalid, the search itself,
pursuant to the subsequently obtained warrant, was detern ned
to be reasonabl e because it was based on an an i ndependent
source that provided probable cause for issuance of the
warrant. The Eighth Circuit concluded: ‘The significant
factor in Segura is that the search warrant and the evidence
sei zed under it were totally unrelated to the illegal entry.
In the present case the search warrant, although legally
obt ai ned, was executed in violation of [18 U S.C.] §8 3109, and
its execution was directly connected to the illegal entry.’
(Id.) We find that reasoning sound and directly applicable to
the facts of this case, where the search warrant, although
based on probabl e cause and otherw se | egally obtained, was
executed in violation of the Fourth Anmendment ‘knock and
announce’ rule, and its execution was directly connected to
the illegal entry. W thus conclude that exclusion of the
evidence is the appropriate renedy for the officers’
m sconduct in this case. W concur with the Eighth Circuit
that were we to hold otherw se, the ‘knock and announce’ rule
woul d be rendered neaningless. . . .” (Mazepink, supra, 987
S.W2d at pp. 656-658; italics added.)

I n a decision focusing nore squarely on “inevitable
di scovery,” a federal court explained even nore conpellingly

why inporting that doctrine (like the “independent source”
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doctrine) into the knock-notice context would effectively kill
t he knock-notice rule as to cases involving valid search
warrants: “[l]t must be noted that application of the
i nevitabl e discovery doctrine to evidence seized after a clear
violation of the [federal] ‘knock and announce’ statute would
conpletely viscerate the fundanental privacy and safety
interests the statute seeks to secure. |If the exception were
to apply, officers could obviate their obligation to provide
notice of their authority and purpose prior to entering a
person’s househol d whenever they had a valid warrant
aut horizing the search of the honme. 1In those situations,
of ficers would know their m sconduct would have no unfavorabl e
consequences, and sinply stated, the exception would swall ow
the rule. Thus, [the federal statute], in effect, would be an
enpty vessel, as violations of the statute would not result in
any sanction. [Citation.] Such a result is untenable,
especially in light of the *knock and announce’ rule’s
perdurance.” (Shugart, supra, 889 F.Supp. at p. 977; italics
added.)

| acknow edge that a majority of the M chigan Suprene
Court, in a decision even nore recent than Mazepink, held that
“inevitabl e discovery” applies to knock-notice cases.

(Stevens, supra, 597 N.W2d 53 [nmmj. opn. of Brickley, J.].)10

10 The fact, noted by the concurring justice, that the

M chi gan court has continued to followits own holding in
Stevens is neither surprising nor persuasive. State courts do
[ Conti nued]
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The concurring justice finds the majority opinion in Stevens
persuasive. | do not. After discussing the inevitable-

di scovery doctrine in the abstract, the mapjority nmerely
asserts that the evidence in the case before it would

i nevitably have been di scovered because the police had a valid
search warrant. (l1d. at pp. 57-64.) The mpjority does not
consi der the | ogical consequence of this |ine of reasoning, as
expl ai ned in Mazepi nk, supra, 987 S.W2d at pages 657-658, and
Shugart, supra, 889 F.Supp. at page 977: the vitiation of the
knock-notice rule in any case where a valid search warrant

exi sted (or could have been obtained). 1!

not often reverse thenselves in short order on constitutional
issues if not conpelled to do so by a higher authority (or if
their menbership is not radically changed by the outconme of an
el ection).

11 Though acknow edgi ng the federal precedents to the
contrary, the majority finds nore persuasive the first half of
the following “dicta” froma recent Seventh Circuit decision:
“. . . . It is hard to understand how the di scovery of

evi dence inside a house could be anything but ‘inevitable’
once the police arrive with a warrant; an occupant woul d
hardly be allowed to contend that, had the officers announced
their presence and waited |onger to enter, he would have had
time to destroy the evidence. . . .” (United States v. Jones
(7th Cir. 1998) 149 F.3d 715, 716-717 (Jones) [admitted dictum
because unlawful entry causally unrelated to seizure of

evi dence], quoted in part in Stevens, supra, 597 N.W2d at p.
62, fn. 6. | italicize the part of the dictum quoted by the
majority.) | amnot so inpressed by this dictum In any case
where the police reasonably believe that a suspect could
destroy evidence if not immedi ately forestalled, they can
enter without a warrant due to exigent circunmstances. Thus
there is no need to resort to “inevitable discovery” to
foreclose the sort of defense argunent posited in Jones.

[ Conti nued]
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There is yet another reason to reject the concurring
justice’s argunment: it would violate a clear mandate of the
United States Suprenme Court. In a decision rendered after
W | son, supra, the high court held that the Fourth Amendment
does not permt blanket exceptions to knock-notice for any
category of cases because the courts nmust performthe
constitutionally mandated reasonabl eness inquiry on the
particul ar facts of each case. (Richards v. Wsconsin (1997)
520 U. S. 385, _ [137 L.Ed.2d 615, 622-624] (Richards) [no
bl anket exception for entries into suspected drug deal ers’
resi dences, despite claimthat such cases al ways present
exi gent circunstances].) To admt evidence obtained illegally
in violation of knock-notice in any case where the police had
a valid search warrant, on the preni se that such evidence
woul d al ways “inevitably” have been discovered by executing
the warrant, would in effect create a bl anket exception to
knock-notice for all cases involving valid search warrants (as

Shugart, supra, anticipated). This is exactly what the high

(Stevens, supra, 597 NNW2d at p. 67, fn. 12 [dis. opn. of
Cavanagh, J.].)

In the | ater-decided case, United States v. Stefonek (7th
Cir. 1999) 179 F.3d 1030, cited by the concurring justice
(typed conc. opn., pp. 6-7), a panel of the Seventh Circuit
whi ch included the author of Jones, supra, expounded at
greater length - also in dictum- on the Jones dictum (179
F.3d at p. 1035.) Thus, these decisions denonstrate only that
a small group of justices on one federal circuit agrees with
itself in dictumon this issue. (O course, even if these
dicta were hol dings, they would have no binding authority on
us. (Neer, supra, 177 Cal.App.3d at pp. 1000-1001.))
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court has said we may not do. (See Richards, supra, 520 U.S.
at _ [137 L.Ed.2d at pp. 622-624]; Stevens, supra, 597

N. W2d at pp. 70-71 [dis. opn. of Cavanagh, J.]; Mazepi nk,
supra, 987 S.W2d at pp. 657-658.)

The concurring justice fails to address Richards
directly. However, in response to the argunent outlined above
- that applying “inevitable discovery” to knock-notice woul d
destroy the knock-notice rule in all cases involving valid
search warrants — the concurring justice asserts: “The rule
stands, only the renedy differs.” (Typed conc. opn. at p. 3.)
To the extent this observation is nmeant to answer the high
court’s concerns in Richards, it fails. The concurring
justice ignores the reality that an unenforceable rule — one
whose viol ation has no adverse consequences for the violator -
is in effect no rule at all.

The concurring justice may nmean to inply that knock-
notice violations in search-warrant cases would still have
adverse consequences for the State, despite the automatic
adm ssion of the illegally seized evidence in every such case
as “inevitably discovered.” If so, he fails to spell out what
t hese consequences woul d be, or how any “renmedy” other than
excl usion could be sufficiently onerous to deter the evil -
the illegal seizure of evidence in violation of knock-notice —
that the exclusionary rule guards against. (Of course, the
concurring justice goes on to assert that he is not required
to spell out the alternatives to exclusion because article I,

section 28(d) prevents us from “favor[ing] the exclusionary
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remedy over other renedies.” (Typed conc. opn. at p. 3.) As

| have explained in part Il.A of this dissent, in the knock-

noti ce context article I, section 28(d) does no such thing.)12
“. . . The exclusionary rule serves several salutary

pur poses, but the United States Supreme Court has stressed

that the prime purpose of the exclusionary rule is to deter

future unl awful police conduct and thereby effectuate the

guar antee of the Fourth Anmendnent agai nst unreasonabl e

searches and seizures.” (In re Tyrell J. (1994) 8 Cal.4th 68,

89; citations and internal quotation marks omtted.) It mn ght

12 Qur Suprene Court has recently held that “inevitable

di scovery” did not justify the adm ssion into evidence of a
stolen car seized by the police after a warrantless entry into
a garage attached to a residence, even though the police had
al ready seen the car in plain view from outside the garage and
identified it as stolen. (People v. Robles (2000) 23 Cal.4th
789, 793-794, 800-801 (Robles).) The court also noted that

t he Peopl e had conceded “inevitable discovery” would not
justify the warrantless entry of a residence to seize
contraband already seen in plain view from outside; the court
did not suggest that the People s concession was inprovident.
(Id. at p. 801.)

The court in Robles had no occasion to consider the
application of “inevitable discovery” to knock-notice or to
entries made pursuant to search warrants. However, the
court’s holding at the | east shows a prudent wariness about
the doctrine’ s potential breadth, far different fromthe
expansi ve approach of nmy concurring col |l eague. The court
i nstead could have specul ated counterfactually that if the
police had not chosen to enter the garage w thout a warrant
(or exigent circunstances) they would “inevitably” have
decided to get a warrant, “inevitably” entered with the
warrant, and “inevitably” seized the evidence lawfully. Each
of these “inevitabilities” is as “inevitable” as any of the
ot hers, once one starts down that road.
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be suggested, as do the concurring justice and the majority in
St evens, supra, that the exclusionary rule is not needed to
deter the unlawful police conduct at issue because the police
know t hat they may face other adverse consequences. (Stevens,
supra, 597 N.W2d at pp. 61-62. See Ni x, supra, 467 U S. at
p. 446 [81 L.Ed.2d at p. 389].) But neither the Stevens
maj ority nor the concurring justice offer evidence that any
hypot hetical alternatives to exclusion have actually deterred
police m sconduct, or any scenario for how they m ght do so in
practice. | amunwlling to rest the continued vitality of
Fourt h Amendnent safeguards on such a specul ative basis.
CONCLUSI ON

For all the reasons stated above, | cannot join in the
maj ority’s result on any theory proposed by either the
maj ority or the concurring justice. | would reverse and
remand the matter to the trial court with directions to grant
def endant’ s notion to suppress the illegally seized evidence.

SI M5 Acting P.J.
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